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STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE and
COMMISSIONER OF AGRICULTURE,
FOOD AND RURAL RESOURCES,
Plaintiffs,
v,
TIMOTHY AXTELL, of Oakland,
County of Kennebec,
State of Maine,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT
Injunctive Relief and
Civil Penalties Requested

INTRODUCTION
1.

This is an action under the Unfair Trade Practices

Act, 5 M.R.S.A. §§ 206-214 (1989 & Supp. 1990) and the Maine
Weights and Measures Law, 10 M.R.S.A. §§ 2301-2755 (1980 &
Supp. 1990) seeking to preliminarily and permanently enjoin
Defendant from engaging in unfair and deceptive trade
practices in the sale of firewood, to require Defendant to pay
civil penalties and to obtain from Defendant restitution for
persons injured as the result of the Defendants practices.
PARTIES
2.

Plaintiff State of Maine is a sovereign state and

brings this action by and through its Attorney General under
5 M.R.S.A. § 191 and 5 M.R.S.A. §§ 206-214 (1989 & Supp.
1990), commonly known as the Unfair Trade Practices Act, to
protect the public by preventing and restraining Defendant
from engaging in unfair and deceptive practices,
3.

Plaintiff Commissioner of Agriculture is by virtue of

his office the State Sealer of Weights and Measures pursuant
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to 10 M.R.S.A. § 2401, and commences this action pursuant to
10 M.R.S.A. § 2402(2) to enforce 10 M.R.S.A. §§ 2301-2755
(1980 & Supp, 1990), commonly known as the Maine Weights and
Measures Law,
4.

Defendant Timothy Axtell is a sole proprietor who

conducts a retail firewood business from his residence in
Oakland, Kennebec County, Maine.
JURISDICTION
5.

Plaintiffs' claims arise pursuant to 5 M.R.S.A.

S§ 206-214 (1989 & Supp. 1990), and 10 M.R.S.A, §§ 2621 and
2624 (1980) .
6.

This Court has jurisdiction pursuant to 4 M.R.S.A.

S 105, 5 M.R.S.A. § 209 and 10 M.R.S.A. § 2752,
7.

Declaratory relief is authorized by 4 M.R.S.A,

§ 5951, et seq.

Injunctive relief is authorized by

14 M.R.S.A. § 6051(13), 5 M.R.S.A. § 209 and 10 M.R.S.A,

§2753,
STATUTORY BACKGROUND
8.

Pursuant to 5 M.R.S.A. § 207 (1989), it is a

violation of the Maine Unfair Trade Practices Act to engage in
unfair or deceptive acts or practices in the conduct of any
trade or commerce in the State of Maine.
9.

Pursuant to 10 M.R.S.A. § 2621 (1980), it is a

violation of the Maine Weights and Measures Law to sell, offer
or expose for sale less than the quantity of wood represented.
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10.

10 M.R.S.A. § 2302(1)(A) (1980 Sc Supp. 1990) defines

a standard cord of wood as a unit:
Four feet wide, four feet high and eight
feet long, or its equivalent, containing 128
cubic feet when the wood is ranked and well
stowed. Any voids that will accommodate a
stick, log or bolt of average dimensions to
those in that pile shall be deducted from
their measured volume.
11.

Pursuant to 10 M.R.S.A. § 2624 (1980), it is a

violation of the Maine Weights and Measures Law to sell and
deliver firewood, when the sale is in excess of $20, without
providing the customer with a delivery ticket containing:
A.

The name and address of the vendor and
purchaser;

B.

The date delivered;

C.

The quantity delivered and the quantity
upon which the price is based, if this
differs from the delivered quantity; and

D.

The identity in the most descriptive
terms commercially practicable,
including any quality representation
made in connection with the sale.
FACTS

12.

Defendant owns and operates a retail firewood business

in Oakland, Maine.
13.

The Defendant has advertised the sale of firewood in

the Central Maine Morning Sentinel at a specified price per
cord.
14.

In at least thirteen separate transactions, the

Defendant or his agent has sold, delivered and accepted payment
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for firewood when the quantity of the firewood he delivered was
significantly less than the quantity for which the customer
ordered and paid,
15.

In at least thirteen transactions, the Defendant or

his agent has represented to customers that he was delivering
more firewood than he actually delivered.
16.

In' at least thirteen transactions, the Defendant or

his agent failed to provide the customer with the delivery
ticket required by 10 M.R.S.A. § 2624 (1980).
17.

In some transactions, the Defendant or his agent has

represented to customers that the firewood delivered was of a
specific size and quality superior to that which was actually
delivered.
18.

In December 1987 and on numerous subsequent occasions,

the State of Maine has mailed the Defendant written information
stating the legal description of a standard cord of wood, and
the legal requirement for a delivery ticket.
19.

The Defendant's sales practices, as set forth in this

Complaint, will continue unless enjoined by the Court.
FIRST CLAIM
20.

Plaintiffs reallege and incorporate by reference

paragraphs 1 through 19.
21.

Defendant, by having represented to at least thirteen

customers that he had delivered and sold more firewood than
each customer actually received, engaged in unfair and
deceptive trade practices.
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22.

-

Defendant's conduct was intentional and constitutes an

unfair and deceptive trade practice in violation of 5 M.R.S.A.
§ 207 (1989) and a violation of Maine's Weights and Measures
Law, 10 M.R.S.A, § 2621 (1980).
SECOND CLAIM
23.

Plaintiffs reallege and incorporate by reference

paragraphs 1 through 19,
24.

Defendant, by having represented to at least thirteen

customers that he had sold wood of a specific size and quality
which was in fact superior to the wood each such customer
received, engaged in unfair and deceptive trade practices.
25.

Defendant's conduct was intentional and constitutes an

unfair and deceptive trade practice in violation of 5 M.R.S.A.
§ 207 (1989) and a violation of Maine's Weights and Measures
Law, 10 M.R.S.A. § 2621 (1980).
THIRD CLAIM
26.

Plaintiffs reallege and incorporate by reference

paragraphs 1 through 19.
27.

Defendant, by failing to provide each customer with

the reqtiired delivery ticket when he delivered his or her
firewood, has repeatedly violated Maine's Weights and Measures
Law, 10 M.R.S.A. § 2624 (1980),
28.

Defendant's pattern of conduct of repeatedly failing

to provide his customers with delivery tickets constitutes an
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unfair and deceptive trade practice in violation of 5 M.R.S.A,
§ 207 (1989) ,
RELIEF REQUESTED
WHEREFORE, Plaintiffs respectfully request that this Court:
1.

Declare that the Defendant has violated 10 M.R.S.A.

§ 2621 (1980) by misrepresenting to his customers the amount

of

firewood they are actually receiving.
2.

Declare that the Defendant has violated

10 M.R.S.A.

§ 2624 (1980) by failing to provide his firewoodcustomers with
legally required delivery tickets.
3.

Declare that the Defendant’s sales of wood to his

customers of a quality and size inferior to that represented by
the Defendant constitute unfair and deceptive trade practices
in violation of 5 M.R.S.A. § 207 (1989).
4.

Declare that the violations described above in

paragraphs 1-2 are also unfair and deceptive trade practices in
violation of 5 M.R.S.A. § 207 (1989),
5.

Declare that Defendant's acts in violation of

5 M.R.S.A. § 207 were intentional.
6.

Issue a preliminary and permanent injunction pursuant

to 5 M.R.S.A. § 209 (1989 & Supp. 1990) and 10 M.R.S.A. § 2653
(1980) enjoining the Defendant, his agents, employees, assigns
or other persons acting for the Defendant or under his control
from:
A.

representing that the delivered firewood is more than
is actually delivered;
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B,

delivering firewood of an inferior quality and/or size
from the quality and/or size represented; and

C.

selling and delivering firewood without issuing a
legally sufficient delivery ticket.

7.

Order the Defendant to forfeit and pay to the State

civil penalties pursuant to 5 M.R.S.A. § 209 (1989 and Supp.
1990) for each violation of Counts I and II.
8.

Order the Defendant to provide appropriate restitution

to all customers injured by the Defendant's unfair and
deceptive trade practices pursuant to 5 M.R.S.A. § 209 (1989
and Supp. 1990).
9.

Order the Defendant to pay the costs of this suit and

of the investigation of the Defendant by the Attorney General
pursuant to 5 M.R.S.A.
10.

§ 209 (1989 and Supp. 1990).

Grant such other and further relief as this Court

finds just and proper.
Dated:

MICHAEL E. CARPENTER
Attorney General
STEPHEN L. WESSLER
Deputy Attorney General
?
LUCINDA E. WHITE
Assistant Attorney General
State House Station #6
Augusta, Maine 04333
(207) 289-3661
Attorney for Plaintiffs

STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO,

STATE OF MAINE and
COMMISSIONER OF AGRICULTURE,
FOOD AND RURAL RESOURCES,

)
)
)
)
Plaintiffs,
)
)
v.
)
)
TIMOTHY 0. AXTELL, of Oakland,)
County of Kennebec,
)
State of Maine,
)
)
Defendant.
)

CONSENT DECREE

Plaintiffs, State of Maine and Commissioner of Agriculture
have filed their Complaint in the above-captioned matter.
Plaintiffs and Defendant have agreed to the entry of this
Consent Decree without trial.
NOW, THEREFORE, without trial and upon the consent of the
parties hereto, it is hereby ORDERED AND DECREED:
1.

This Court has jurisdiction over the subject matter

of this action and has jurisdiction over the parties
consenting to this Decree.

The Complaint states a claim upon

which an injunction may be ordered against the Defendant under
the Maine Unfair Trade Practices Act, 5 M.R,S.A. §§ 206-214
(1979 & Supp, 1990) and the Maine Weights and Measures law,
10 M.R.S.A. § 2402(2); §§ 2301-2755 (1980 & Supp. 1990).
2.

The Defendant, his agents, employees, assigns, or

other persons acting for the Defendant or under his control
are, in the course of selling firewood, permanently enjoined
and restrained from:
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A,

representing that the delivered firewood is more

than is actually delivered;
B,

delivering firewood of an inferior quality

and/or size from the quality and/or size represented;
and
C,

selling and delivering firewood without issueing

a delivery ticket meeting the requirements of
10 M.R.S.A.
3.

§ 2624,

Pursuant to 5 M.R.S.A. § 209, the Defendant is also

ordered to pay a civil penalty of two thousand five hundred
dollars ($2,500) to the Attorney General for intentional
violations of the Maine Unfair Trade Practices Act.

The

Attorney General shall deposit the $2,500 into an interest
bearing account and pursuant to 5 M.R.S.A. § 209 shall use the
$2,500 plus any interest in the carrying out of the Unfair
Trade Practices Act.

The defendant has paid nine hundred

dollars ($900.00) upon the signing of the Consent Decree.

If

the Defendant pays six hundred dollars ($600) on or before
March 15, 1991, no further civil penalty shall be paid.

If,

hwoever, Defendant fails to pay by March 15, 1991, Defendant
is ordered to pay the remainder of the civil penalty, i.e.,
sixteen hundred dollars ($1,600).
4.

Pursuant to 5 M.R.S.A. § 209, the Defendant is also

ordered to pay restitution to Bonnie Crawford, of Jackman,
Maine, in the amount of $100.00, to be paid upon the signing
of the Consent Decree.
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5.

The Defendant is also ordered to pay $400.00 in order

to defray the cost of this suit and the investigation of the
Defendant by the Attorney General, to be paid on or before
March 15, 1991.
6.

Jurisdiction is retained by this Court for the

purpose of enabling any party to this Consent Decree to apply
to the Court at any time for such further orders as may be
necessary for the construction, modification, or enforcement
of any provision of this Decree, and for the punishment
pursuant to 5 M.R.S.A, § 209 (1979) for any violation of the
provisions of this Decree.
7.

The undersigned, with the knowledge of the terms of

this Consent Decree, agree to those terms and to the entry of
this Decree.

Dated :
Justice, Superior Court

For the Plaintiffs:
t

Dated :

LUCINDA E. WHITE
Assistant Attorney General
State House Station #6
Augusta, Maine 04333
(207) 289-3661
For the Defendant:
Dated ;
TIMOTHY 0. AXTELL
Oakland, Maine
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